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The Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities
United Nations Global Programme on Disability
Two United Nations Plaza, DC2-1372
New York, NY 10017
United States of America

Facsimile: +1-212-963-0111
Email: enable@un.org 

Dear sir/madam,

Subject: Rights of people with Autism Spectrum Disorder in Australia

In the near future, you may receive advice or information from the Australian Government relating to the rights or people with a disability. We expect the Australian government will say it consulted with people with a disability in Australia. The Australian government did not consult people with an Autism Spectrum Disorder (ASD).

Autism Aspergers Advocacy Australia (A4) is a national organisation comprising and directly representing people with an Autism Spectrum Disorder (ASD), their families and associates.

We write to inform you about the views of people with ASD in Australia, their families and carers. As the Australian Government chose not to consult us and their submission omits some of our views, we decided to tell you directly about our views on the very important work your Committee is doing.

People with ASD are a significant proportion of the Australian population with a disability. ASD is severe and life-long. The Australian Bureau of Statistics (ABS) estimates that there were 30,400 Australian who report being diagnosed with “autism or a related disorder” from its 2003 Survey of Disability, Ageing and Carers (SDAC). There was a 2.3 times increase from the 1998 SDAC, when the ABS estimated 13,200 Australians had a diagnosis of “autism or a related disorder”.

The government’s Australian Institute of Health and Welfare reports in 2004 that people with “autism and related disorders” are the most severely disabled members of the Australian community/population. 

People with ASD in Australia are likely to:

· Miss out on treatment and rehabilitation in the form of intensive early intervention that is necessary to prepare them for school and to live independently. 

· Fail in the education they receive to maximise their potential … many of them are excluded from their education setting on a regular basis, and researchers report that 100% of students with ASD who were surveyed reported being the target of bullying in some form.

· Develop or risk developing extreme “problem behaviours” (due to the lack of early intervention and on-going treatment) possibly resulting in restriction/confinement and punishment imposed arbitrarily by the state or the community.

· Be unemployed

· Have high levels of undiagnosed health and mental health problems.

· have a significantly compromised life expectancy of 46 years (life expectancy in Australia 84 years) [see Medical Committee on Client Mortality ( Intellectual Disability ) (August 2004), A Review of Client Mortality 1999-2001, Department of Humans Services, Victoria, Australia].

We would appreciate support from the United Nations for the right of children to receive, free of charge, treatment and rehabilitation to assuage their disability and dysfunction in the long-term. 

Children/students with learning disabilities, intellectual & cognitive impairment, and sensory & behavioural barriers to education due to ASD, need the right to special education that is effective for them. This requires more than accommodation of vision and hearing impairment described in the Australian submission. States need to appreciate that some students do not succeed in mainstream settings … to maximise their developmental and educational outcomes these children need specialist multidisciplinary teams and educators teaching them in mainstream and special settings. 

Children with ASD are especially vulnerable because they are physically smaller than adults and their experience, understanding and ability to communicate are especially limited. They need specialist treatment that their families may know little about. Many families are uninformed about treatments and educational interventions so they are unable to make properly informed decisions about management and services. Few families have the advocacy support or skills they need to help a child/family member with a severe disability.

People with ASD need treatment and ongoing management of their disability and dysfunction. They should have a right to receive services that protect them from and minimise their developing problem/challenging behaviour. And they need rights that protect them from agents of the state who want to arbitrarily restrict, confine and punish people with a disability, on the basis of their disability. For example, the state of Victoria’s draft Disability Bill creates a “Restrictive Intervention” provision that allows bureaucrats or administrators to impose arbitrary restrictions, punishment, confinement and treatment on people with ASD without any of the normal protections and constraints. 

Research shows people disabled by ASD have significantly higher than normal rates of undiagnosed health and mental health problems. We ask that people with ASD have the right to receive effective assessment, treatment and services for their health and mental health problems. We ask that they have a right to the care and attention their health needs.

We are concerned that immigration officials in the Australian government discriminate against people whose children have ASD. 

A4 members are deeply disappointed that the Australian government is able to sign international treaties, such as the UN Convention on the Rights of the Child, yet avoid completely the need to comply with such an agreement. 

For a time Australian citizens were able to benefit from the provisions of international treaties. The Australian High Court ruled, in the Teoh case, that the entry into a treaty by Australia creates a 'legitimate expectation' that the Government and its agencies will act in accordance with the terms of the treaty, even where those terms had not been incorporated into Australian domestic law (see http://www.dfat.gov.au/treaties/workshops/treaties_global/jennings.html). 

Subsequently, the Australian government acted to nullify this ruling. According to the webpage … 

“The Minister for Foreign Affairs, Mr Downer, and the then Attorney-General, Mr Williams, issued a joint statement in 1997* stating that the act of entering into a treaty does not give rise to legitimate expectations in administrative law. The statement replaced a statement made by the then Minister for Foreign Affairs and the then Attorney-General in 1995.”

* Commonwealth of Australia Gazette, No. S 69, 26 February 1997.

Hence, the Australian government enters into international treaties but it deliberately avoids its responsibilities under those treaties and isolates Australian citizens from the effects of the treaties it signs. 

We are conscious that even if an Australian government agrees to a new convention on the dignity and rights of people with a disability, Australia will continue to ignore such treaties. They will persist in portraying people severely disabled by ASD as welfare cheats and layabouts. Australian governments will not ensure children with ASD get the early intervention they need with the result that people with ASD in Australia cannot live independently, and the burden imposed on their families in particular and the community in general increases.

We ask the United Nations do more to ensure the benefits and protections of international treaties signed by the Australian government are available to Australia’s citizens, especially to children and citizens who are especially vulnerable due to disability. 

Please keep us informed of the progress of your work. We would welcome any opportunity to discuss further our concerns and views.

Yours sincerely,

Mr Robert Buckley,
Convenor.

13 January 2006
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